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NMPOBJIEMA TEOPUWN NPOUCXOXOEHUA
AHITIMMCKOIO CYAA KAHUJIEPA

WcTopus npaBa AHrMuu n ee NpaBoOBbIX UHCTUTYTOB SIBMSAETCA
AOCTaTO4YHO 3anyTaHHOM WM MOMHa CMOPHbIX, MHOrAA Aaxe
NpoTUBOPEUYMBLIX Teopuh. [lpoucxoxaeHWe PUCOMKLAN
Cypa KaHunepa, MHCTUTYTa, CYLUECTBEHHO MOBMUABLUETO Ha
NpaBoOBYIO CUCTEMY AHITIMM, B HacTosiLLee BpPeMs SIBNAETCA
npeaMeTOM Hay4HbIX Auckyccuit. Cpeav wuccnegoBatenei
NpaBoOBOro acnekTa AesTeNbHOCTU cpeaHeBekoBoro KaHune-
pa AHIMIMIACKOro KOpOreBCTBa HET €AMHOro MHEHWUs OTHOCU-
TeNnbHO NPUYUH, C KOTOPLIMKU CBA3aHO ee nosiBneHve. Ha naH-
HbIA MOMEHT CyLLEeCTBYET [iBE€ OCHOBHbIE TEOPUU NMPONCXOXK-
neHns cygebHon komneteHuun KaHunepa. OgHa u3 HUX cBSi-
3blBaeT MosiBreHne cyaebHbIX yHKUMA C AenernpoBaHuMeM
HeKoTopbix nonHomouunn KaHunepy Koponesckum CoBeToM,
apyraa — ¢ agMMHACTPaTMBHOM pPaboToON, OCyLLEeCTBIIIEMOW
KaHuensipyen. YTo6bl NokasaTb UCTMHHOCTb KaKoM-NM6o u3
HUX, B f@aHHON cTaTbe GyAyT paccMOTpeHbl apryMeHTbl, Npu-
BOAVMbIE NpMBEpPXKEeHLaMN KaXaon Teopumn. ABTOpP OTMEYaeT,
yto Ana MocTa rnaBHas oTnuuuTenbHas ocobeHHocTb KaHu-
nepcTBa NeXwT He B ero «cnpaBeAsIMBOCTU», a B €ro aAMUHU-
cTpaTMBHbIX PyHKUMAX. Cnopbl B oOwMHe mornu ObITb pe-
WeHbl NIOPAOM MaHopa, COTHU unu rpadcTBa Ucxops U3 co-
o6paxeHusa pasyma u cnpaseanueocTu. Mo MHeHuto MocTa,
KaHunep npeBocxoaun uMx TONMbKO BO BracTW, Tak Kak pelue-
HUsl, BbIHOCUMble UM, OGragany «BCEM aBTOPUTETOM rocy-
[apcTBeHHOW Bnactuy. Hekotopbie CTOPOHHUKU Teopumn npo-
ncxoxaeHus cyaebHoun opucavkummn KaHunepa Takke apry-
MEHTUPYIOT CBOIO MO3ULIMIO TEM, YTO M3HavanbHo KaHunepom
pa3bupanucb gena, cBs3aHHble C paboToN CBOUX KINEepPKOB, UX
NpaBOHapPYLUEHUAMU, CIYXUB, TakuM 0Opa3oM, CpeACTBOM
AN Ux KOHTpons. Ho noao6HbIN BHYTpeHHUI cyA Gbin Takke
1 B KasHauyeicTBe, ogHako ero cyaebHble NoONMHOMOYUA Kaca-
nvucb Nno Gonbluen YacTu BOMPOCOB, CBA3aHHbIX C AOXOAaMu
KOPOHbI, M He Pa3BUNMCL BNOCNeACTBMM B Goree OGLUMPHYHO
komneTeHumto. Mo MToram npoBeAeHHOro UccrnefoBaHUA aB-
TOp AenaeT BbIBOA O TOM, YTO BEPOSITHOCTb MPOUCXOXAEHUS
cyae6HbIX nonHomouuni KaHunepa us ero BHyTpeHHel cyaeo6-
HOM peATenbHOCTU KpanHe mana. lNpeacraBnsieTcs, 4YTO BCe
e 3TO CbIrpano HEKOTOPYH porib, HO ropa3fo bonee 3Hauu-
MbIM chakTopom okasanochb yyactue KaHunepa B paGote Co-
Beta. Bonpocbl, pasbupaBlmecss BHyTpeHHUM cyaoM KaHu-
nepa, 6bM cnYMWKoOM creumnduyHbI, y4acTve xe B pabote no
paccmoTpeHuto Xanob TpeGosano Gonee LMPOKOro NpaBoBo-
ro kpyrosopa. lMoaromy nocssiwieHHocTb KaHunepa B Bonpo-
cbl 06OLLero nNpasa, Kak U ero cnyXalmx BBuay 1x AesTenbHo-
CTM No U3paHUo cyaebHbIX Npukasos, Aenanv KaHuenspuio
maeanbHbIM  KaHAMOATOM Ha [AOMMKHOCTbL PacCMOTPEHUsA
6onbLIOro NoToka obpalleHnit noaaaHHbIX.

Knroyeenble cnosa: npaBo cnpaBegnueocTu, Cyn KaHune-

pa, npaBo AHrnuu, Kanunep, KoponeBckuin CoBeT, KaHue-
nsapus, KasHauyelcTBO, cya cnpaBeAfiIMBOCTY.
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THE PROBLEM OF THE THEORY OF ORIGIN
OF BRITISH CHANCELLOR OF THE COURT

The history of the English law and its legal institutions
is quite confusing and full of controversial, sometimes
even contradictory theories. The origin of the jurisdic-
tion of the Court of the Chancellor of the Institute,
greatly influenced the legal system of England, is cur-
rently the subject of scientific discussions. Among
researchers of the legal aspects of medieval English
Chancellor of the Kingdom there is no consensus
about the reason for her appearance. At the moment,
there are two main theories of the origin of the juris-
diction of the Chancellor. One of them links the emer-
gence of judicial functions by delegating certain au-
thority to the Chancellor of the Royal Council, the oth-
er, administrative work undertaken by the Office. To
show the validity of, any of them, this article will exam-
ine the arguments used by adherents of each theory.
The author notes that for the Post, the main distin-
guishing feature of Chancellor lies not in its justice,
and its administrative functions. Disputes in the com-
munity could be resolved by the Lord of the manor,
hundred, or County on the basis of considerations of
reason and justice. According to the Post, the Chan-
cellor surpassed them only in power because the de-
cisions they had "all the authority of government".
Some supporters of the theory of the origin of the ju-
dicial jurisdiction of the Chancellor also argue that
initially, the Chancellor dealt with cases related to
work of their clerks, their offences, serves, thus, a
means to control them. But this inner court was the
Treasury, however, its judicial powers were concerned
mostly with issues related to the revenue of the crown,
and not developed subsequently in a more extensive
competence. According to the results in this article,
the author concludes that the probability of origin of
judicial powers of the Chancellor of its internal judicial
activities is extremely small. We believe that this
played some role, but a much more significant factor
was the participation of the Chancellor in the Council's
work. The issues dealt with by the domestic court of
the Chancellor, were too specific, participation in the
work of the complaints demanded a broader legal Out-
look. Therefore, the dedication of the Chancellor in
matters of common law and its servants, because of
their activities on the orders, made the Office the per-
fect candidate for the position of reviewing a large
number of subjects.

Keywords: Equity law, Court of Chancery, English law,
Chancellor, The Royal Council, Chancery, Exchequer,
court of equity.

topucamkumm KaHunepa ot Koponesckoro CoeeTa

6bina BblaBuHYyTa PpeHcucom MonrpenBom (FrancisPalgrave) B Havane XIX B. [2, p. 180].

OaHVM 13 BaXXHEWLLMX CTOPOHHUMKOB 3TOW TOYkM 3peHus sinsancs bangeuH (J.F. Baldwin). B
1913 r. B cBOeW pabote o KoponeBckoM coBeTe OH OnuchbiBan B3anmooTHolweHus CoBeTa n KaHune-
pa. /Im GbINo OTMEYEHO, YTO pasBUTUE NoNTHOMOYMIA KaHunepa 6bino «TaMHCTBEHHLIM Npeobpa3oBa-
HMEM», B pe3yrnbTaTe KOTOPOro YNCTO aAMVHUCTPATMBHOE YUYpeXaeHne «CxBaTuroy cyaebHble dyHk-
unmM 1 ctano Benukum cygom. Kak cuntan bangeuH, aTo 6b1no Bo3aMoxHO 6narogaps Tomy, yto B Xl
B. KAHLLENspUs ABMSNacb HE NPOCTO UCMOMHUTENBHBIM YYpEXOeHNEM, a YacTbio curiaregis u ¢ camoro
Hayana - «KOHCynbTUpylLWMM opraHoM». KoHcynbTaTuBHasa dyHkumsa KaHuenspum Obina kpariHe
BaXXHOW 111 ee MOCMneayloLwero pasBuTus, HO rMaBHbIM acrnekToM, MOBMMSIBLUMM Ha CTAHOBIEHME
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KaHuenspun kak camocTosTenbHOro cyaa, no MHeHuio bangsuHa, ctano HanpasneHve emy npolue-
HWUW, agpecoBaHHbIX CoBeTy u MapnameHTy [1, p. 236]. BaxHo Takke oTMeTuTb, Y4To KaHunep ssnan-
cs1 yuneHom CoBeTa 1 ero MHeHVe B BONpocax npasa Aonroe Bpems Obinio Hanbonee aBTOPUTETHBIM.

B 1896 r. 6bina n3gaHa pabdota benngoxa (Baildon), nocesilieHHas nayvyeHnto npakTukn KaHu-
nepcTtBa, KOTOopas paccMaTpvBana Bonpoc, korga KaHunep ctan 3acefaTb Kak CamMOCTOSTENbHbIN
cyabs, a He kak uneH CoBeTa, NpeanosoxXmB, YTO OH, CKOpee BCEro, Npuobpen Takoe NpaBo B Nepuos
npaenexHnss Pnuyapga Il [5, p. XXVI]. Takke Oblnn ycTaHOBMNEHbI HEKOTOPbLIE MPU3HAKKU, CBUOETEMb-
CTBYyHOLLME O TOM, 4YTO KaHLIepcTBO SABMSANOCE CAMOCTOSITENbHLIM CYyAOM B Nepuop, npasnexHus day-
appa lll, xoTa oTMe4aeTcs, 4TO UM MOIMN pa3dbupaTbCs TOMbKO «MPUEMIIEMbIEY» CITyYaMu.

OTHOCUTENbLHO TOro, Kaknm obpasom Cya KaHunepa nonyynn cBOM NOMIHOMOYMS,, OH Npegno-
NOXMWI, YTO 3TO ObINO CBSA3AHO C KONBLUMM KONMMYECTBOM Aen, KOTopbiMK Obin 3arpyxeH CoseT. OH
OTMETWN Takke, 4YTO AeaTenbHocTb CoBeTa Havana npuobpeTtatb Gonee NOMUTUYECKUIA XapaKTep B
kKoHue XIV u B Hayane XV cTtoneTtusi, 400aBnss, YTO «3TOT OpraH UCMbITbiIBAeT OTBPALLEHNE K TOHKO-
cTAM opuanyeckoro obeyxaeHua» [5, p. XXVI].

Hukonac MpoHewn (NicholasPronay) Takke oTMedan, 4to B nepeon nonosuHe XV B. CoBET cTan
LEeHTPOM MONMTUYECKON BnacTu n cyaebHom nonutuki. OgHako K KOHLY Beka 3Ta BMNacTb cTana nof-
KOHTPOJbHA TMaBHOMY MUWHWUCTPY KOpOns, MpodeccMoHanbHOMY YNpaBnsioLleMy, BO3rMaBnsiBLIEMY
rmaBHble rocygapCTBeHHbIe opraHbl. Ha cnyxbe B aTUX opraHax COCTOSNM rocyAapCTBEHHbIE Crnyxa-
lme ¢ oTNMYHbIM obpasoBaHvemM. JTa cuctema koopavHuposanack KaHunepom u ero KaHuensipuen
[3, p- 87-88].

Bevikep Takxke cuutaet, 4to opucankuma Cyaa KaHunepa npouvsolusnia He OT agMUHUCTPaTUB-
Hou paboTbl KaHuenspuu, a oT topucaukumm Koponesckoro coBeta. CBA3bIBaeT OH 3TO C TEM, YTO BO
BTOpON nonosuHe XIV B. Gunnn, agpecoBaHHble koponto B CoBeTe, cTanu nepefaBatbcs KaHunepy, u
40 Havyana XV B. 6onbIMHCTBO oOpallaBLUMXCs C xanobamu ctanu nepeHanpaenaTbca Henocpen-
CTBEHHO K KaHunepy.

Takum oBpa3om, OCHOBHbLIM apryMeHTOM B MOSb3y TOro, YTo cyaebHble nonHoMoumsa KaHunepa
npousownu ot CoBeTa, SIBNSETCS 3arpyeHHOCTb MocnegHero 6onbLIMM KOMMYEeCTBOM Xanob, 4To
BbI3Bano HeobxoauMOCTb AenernpoBaHns PYHKLUM MO UX paccMoTpeHmnio. CBA3aHO 3TO Gbino € TeM,
yto KaHunep u ero cnyxawme 6binm Hanbonee ceegyly B Bonpocax obuiero npaea. 910, B CBO
ouyepeab, obycnoenueanocb posnbio KaHuenspun B Bolgaye cyaebHbIX NPUKa3oB, C KOTOPbIX HaYMHa-
nock cyaebHoe nponseoacTeo B Koponesckux Cypax.

. Moct (J. Post), ykasbiBasi Ha NosiBNeHne «cnpaBeanneony opucamkuumn KaHunepa B KoHue
XIV cTonetus, nonaraeT, YTO peyb UOET He O BO3HWKHOBEHMM HOBOrO CyAda UMM CUCTEMbI npasa, a o
hopMUpoBaHUM HOBOrO TpMbyHana, yHUKanbHOCTb KOTOPOro He B Ka4eCTBE OTMpaBnseMoro npaBocy-
avs, a B 6ropokpaTuyeckon BrnacTu. MocT Takke yTBepxaan, YTo «HAMHOro BaXHee OLeHUTb cdepy
BNUAHNS KaHunepa B LenioM, Yem ero BrvsiHWe Ha NpaBo CTpaHbl» [4, p. 68-69].

Onsa MocTta rmaBHas oTnuunTeneHaa ocobeHHocTb KaHunepcTBa NeXuT He B ero «cnpaeennu-
BOCTM», @ B €ro aAMUHUCTPATUBHbIX PYyHKUMAX. Cnopbl B 06LwmMHe MOrmnu BbiTb peLleHbl NopaoM ma-
HOpa, COTHM Unu rpadcTBa Ucxoas n3 coobpaxeHus pasyma v cnpasegnvsocTu. Mo mHeHuto lMNocTa,
KaHunep npeBocxogun ux TOMbKO BO BRACTW, TaK Kak peLleHus, BbIHOCMMbIE UM, obnagann «BCem
aBTOPUTETOM rocygapcTBeHHOW Bnactu» [4, p. 78].

Mownck npumepoB paHHen cynebHon geatensHoctM Cyga KaHunepa, nposogumeln Moctom, He
ABMNSETCA YEM-TO HOBbIM, XOTS MLLET OH UX TaMm, rae nNpexae HUKTO He cmoTpen. Kak 6bino oTMedyeHo
paHee, UCTOPUKN TPagUUMOHHO OnNpedensnu npoucxoxaeHuwe topucamkumm KaHunepa ot kopons u
Cosera.

HekoTopble CTOPOHHUKM TEOPMU MPOUCXOXKAEHUA cyaebHow topucaukumm KaHunepa takke ap-
rYMEHTUPYIOT CBOIO MO3MLUMI0 TeM, YTO U3HavanbHO KaHunepom pasbupanuck gena, cBs3aHHble C pa-
©OTOM CBOMX KNEPKOB, WX MpaBOHaPYLUEHUSMMW, CMYXMB, TakuM 0Bpa3oM, CPeACTBOM ANA UX KOH-
Tpons. Ho nogoGHbI BHYTpeHHUI cyq Obin Takke M B KasHayenctee, ogHako ero cyaebHble NonHo-
MO4YMS Kacanucb No Bonbluer YacTh BOMPOCOB, CBSA3aHHbIX C AOXOA4aMU KOPOHbI, U HE pasBUIIUCH
BrnocneacTeumn B 6onee oOLLMPHYHO KOMMNETEHLMIO.

Takum obpasom, BEPOSTHOCTb NPOUNCXOXAEHUSA CyAeOHbIX MOTHoOMOYMn KaHunepa ns ero BHyT-
peHHen cyaebHon aeaTenbHOCTU kpanHe mana. [NpeacTaBnseTcs, YTO BCe Xe 3TO Cbirpano HeKoTo-
pyto ponb, HO ropa3go 6onee 3Ha4YMMbIM hakTOPOM Okasanocb yyactue KaHunepa B pabote CoseTa.
Bonpocel, pasbupaslumecs BHyTpeHHUM cygom KaHunepa, 6binm CnuwkoMm cneumnduyHbl, y4actume xe
B paboTe no paccMoTpeHuto xanob Tpeborano 6onee LWNMPOKOro NPaBoOBOro kpyrosopa. loatomy no-
CBsiLLleHHOCTb KaHunepa B BONpoCkl obLwero npaea, kak 1 ero cnyxatimx BBmay nx 4esaTenbHOCTU Mo
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n3gaHuno Cyﬂ,e6HbIX npukKkasos, aenanu KaHu,enﬂpmo maeanbHbIM KaHOMOATOM Ha OOJDKHOCTb pac-
CMOTpEHUA GonbLLOro NoToka o6pau.|,eHV||7| noagaHHbIX.
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